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Callahan v. Donnolly, 45 Cal. 152, 13 Am. Rep. 172; Wiley v. Baumgardner 
et al., 97-Ind. 66; Warehouse Co. v. Hobson et al., 29 S. W. Rep. 308, 16 Ky. 
Law Rep. 869. But contracts unlimited as to time and limited as to space 
are generally sustained if not made for the purpose of stifling competition. 
McCurry v. Gibson, 108 Ala. 451, 18 South. 806; Smalley v. Greene, 52 la. 
241. It has been held, however, contrary to the general rule, that a contract 
in restraint of trade, unlimited as to space, will not necessarily vitiate the 
contract. Rousillon v. Rousillon, 14 Ch. Div. 351. This decision is clearly 
against the weight of authority, and it yet remains to be seen whether it will 
be followed. If a person enters the employment of a tradesman and makes 
a contract not to engage in the same business in competition with the 
employer, such a contract is good. Davies v. Racer, 72 Hun (N. Y.) 43. 
In the principal case, no business was purchased nor good will transferred. 
It was merely an agreement to stifle competition and increase the earnings of 
the beneficial party to the contract. Hotels being quasi public institutions, 
the contract was clearly one in restraint of trade and against public policy. 
Clark et al. v. Needliam et al, 125 Mich. 84, 84 Am. St. Rep. 559. 

Corporations — Misuse of Funds — Right of Stockholder to Sue. — 
Defendants' testators, directors and the managing officers of a business cor- 
poration, speculated with the corporate funds. The plaintiff, a stockholder, 
sues in her own name but in behalf of the corporation for an accounting and 
for a recovery of the funds so misapplied, alleging in her petition the use- 
lessness of a request to the directors to institute this suit, as they controlled 
a majority of the stock and constituted a majority of the directors. Held, 
inter alia, that the plaintiff could maintain the action in her own name. 
Hingston v. Montgomery et al. (1906), — Kansas City Ct. App. — , 97 S. 
W. Rep. 202. 

A stockholder, ordinarily, to establish his right to sue in his own name 
for an injury to the corporation, must show a demand upon and a refusal of 
the directors to sue. But the exception to the rule is probably as well 
established as the rule: a demand upon the directors is not necessary when 
it is obvious that it would be useless, as would be the case when the wrong- 
doers constitute a majority of the directors, as here. The authorities are 
emphatic on this point. 4 Thompson, Corp., § 4504; Cook, Stocks and Stock- 
holders and Corp. Law (3rd Ed.), Vol. 2, § 741. And recent decisions heap 
up the weight of authority. Montgomery Traction Co. v. Harmon (1904), 
140 Ala. 505, 37 So. 371 ; Columbia Nat. Sand Dredging Co. v. Washed Bar 
Sand Dredging Co. et al (1905), 136 Fed. 710; Virginia Passenger and Power 
Co. et al. v. Fisher et al. (1905), 51 S. E. 198; Polhemus v. Polhemus et al. 
(1906), 100 N. Y. Supp. 263, 264. 

Corporations — Preferred Stock — Priorities — Cumulative Dividends. — 
By the provisions of an incorporating act of 1850, holders of preferred stock 
(not "guaranteed") were entitled to a preference of 10 per cent per annum. 
The statute did not declare what dividend the common stockholders should 
be entitled to, stipulating only that "the holders of all the other stock of the 
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company should not be entitled to participate in any future dividend of the 
profits of the company until the holders of preferred stock had been first paid 
from the funds applicable to such dividend 10 per cent per annum." During 
the years i860, 1863 and 1866 said preferred stockholders were paid more than 
10 per cent, sharing an extra dividend with the common stockholders. There 
was no declaration of dividends from 1893 to 1904. In that year dividends 
of 10 per cent on preferred stock and of one per cent on the common were 
declared. The preferred stockholders thereupon filed a bill for a decree 
declaring them entitled to cumulative dividends * * * and for an injunc- 
tion enjoining payment of dividends to holders of common stock until said 
preferred stockholders Should be first paid their 10 per cent from October, 
1893. Held, the dividends were cumulative, and the preferred stockholders 
were entitled to arrears of dividends without any deduction on account of 
extra payments in i860, 1863 and 1866. Fidelity Trust Co. et al. v. Lehigh 
Valley R. Co. (1906), — Pa. — , 64 Atl. Rep. 829. 

The dividends on the preferred stock were properly held to be cumulative. 
It is a general rule that dividends upon preferred stock are cumulative, even 
though not expressed to be "cumulative" or "guaranteed," except generally 
where they are "in express terms made to depend upon the profits of each 
particular year," (Marshall, Corporations, §292), and except further, it is 
said in Marshall, Corporations, § 292, citing two cases, Hazelton v. R. R. 
Co. (1887), 79 Me. 411, Belfast, etc., R. R. Co. v. Belfast, 77 Me. 445, when 
"the charter or by-laws require the net earnings of each year to be paid out 
in dividends." Possibly Staples v. Eastman Photographic Materials Co. 
(1896), 2 Ch. 303, is to be explained on this ground. An illustration of the 
first exception, probably the more important of the two, is Dent v. London 
Tramways Co. (1880), L. R. 16 Ch. Div. 344, 353. But to come to the point 
of tantamount interest, are the extra payments of i860, etc., to be set up in 
diminution of arrearages due? The court answers in the negative. The 
reason for the decision is as follows : * * * "But when each class of 
stockholders had been paid 10 per cent they were equal, and equally entitled 
to partake of whatever remained in the fund applicable for dividend pur- 
poses. The preferred stockholders were not creditors, nor was the amount 
paid to them in excess of 10 per cent in any one year to be charged to them 
as an advance payment. * * * So that the extra payments * * * can- 
not be considered as over-payments. If the preferred stockholders had been 
limited under the term of the contract to 10 per cent per annum in any one 
y ear * * * tne con tention that these extra dividends should be set off 
against arrears would be sound. The preferred stockholders stood upon the 
same plane as the others." Preferred stockholders are on the same "plane" 
with other stockholders in some respects, it is true, e. g., in voting. Cook, 
Stocks and Stockholders, Vol. 1, § 269, but "the right to dividends on pre- 
ferred stock springs out of contract." Thompson, Corporations, Vol. 2, 
§ 2262. By the terms of this contract plaintiffs are to have 10 per cent per 
annum. The statement in Cook, Corporations, Vol. 1, § 269, is inaccurate. 
It is : "It seems that unless the contract expressly provides otherwise, pre- 
ferred stockholders participate in the surplus profits remaining after the 



206 MICHIGAN LAW REVIEW 

proper dividend had been declared on the preferred and an equal dividend 
on the common stock." No cases are cited which justify this conclusion. In 
Allen v. Londonderry, etc., Ry. Co. (1877), 25 Week. Rep. 524, the preferred 
stockholders were entitled to share in extra dividends only by virtue of a 
resolution to that effect, and not as a matter of right. This right of partici- 
pation is also expressly conferred in by-laws or acts of incorporation. Rail- 
road v. Belfast (1885), 77 Me. 445; Cotting v. N.. Y. and New England Rail- 
road Co. (1886), 54 Conn. 156. Except when, as in the above cases, a matter 
of contract it never seems to have been claimed by preferred stockholders. 
Had the statute declared the common stockholders should be paid 10 per 
cent after the payment of a like per cent to the preferred stockholders, there 
would be no reason why the two classes should not share alike any further 
dividends. Probably the fact bears strongly on the rights of the preferred 
stockholders that the payment to them of extra dividends evoked no protest 
from the other stockholders. Possibly, too, "participate" has some signi- 
ficance in the enactment "that the holders of all the other stock of the com- 
pany should not be entitled to participate in any future dividend of the profits 
of the company until, etc." We find no case quite similar to this. 

Covenants — Knowledge by the Grantee of Incumbrance. — The grantor 
conveyed free "of all easements." The premises were subjected to a joint 
right of way of adjoining owners to the use of certain cess pools, maintained 
partly on these premises and partly on adjoining property. Held, the pur- 
chaser is entitled to enforce the covenant although he knew of the incum- 
brance when he bought. Patterson v. Freihofer et al. (1906), — Pa. — , 64 
Atl. Rep. 326. 

It seems quite clear that by making this specific covenant against "ease- 
ments" instead of a covenant against incumbrances, which is more often used, 
the parties have effectively avoided any need of application by the court of 
either of the conflicting rules in cases where there are covenants against 
incumbrances alleged to have been broken by an open notorious easement 
affecting the physical condition of the property. Many courts hold that the 
covenant against incumbrances is not broken by an open notorious easement 
known to the parties. Desvergers v. Willis, 56 Ga. 515; Lallande v. Wentz, 
18 La. Ann. 289 ; Holmes v. Danforth, 83 Me. 139 ; Janes v. Jenkins, 34 Md. 1 ; 
Beach v. Hudson River Land Company (1903), 65 N. J. Eq. 426; Bacharach 
v. Von Eiff (1902), 74 Hun. 533; Memmert v. McKeen, 112 Pa. St. 315; Smith 
v. Hughes, 50 Wis. 620. Contra: Hubbard v. Martin, 10 Conn. 422; Weiss v. 
Binninn (1899), 178 111. 241 ; Quick v. Taylor, 113 Ind. 540; Harlow v. Thomp- 
son, 32 Mass. 66; Kellogg v. Malin, 50 Mo. 496; Huyck v. Andrews, 113 N. Y. 
81 ; Copeland v. McAdory, 100 Ala. 553. 

Criminal Law — Conviction of Lesser Offense as Acquittal of Graver 
Offense — Former Jeopardy — Remanding Cause for Sentence. — Defendant 
being on trial for murder was found guilty of manslaughter. The verdict 
was set aside on appeal and, upon a second trial, a verdict of murder in the 
first degree was rendered and defendant sentenced to life imprisonment. 



